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U.S. Department of Labor Office of the Aesistant Secrotary for
Vetoernna' Employment and Tealnlng
Washington, D.C. 20210

~ July 13, 1999

DIRECTOR’S MEMORANDUM NO: __36-99

MEMORANDUM FOR: REGIONAL ADMINISTRATORS AND DIRECTOLI:‘.S FOE
VETERANS" EWLUMNT AND TRAINING

FEROM: SEPH W. HDRTI
Acting Director, Operatmns and Programs

SUBJECT: Veterans® Preference Procedures

1. PURPOSE: To provide VETS staff with guidance concerning opening and closing letters to
Veterans® Preference claimants, :

2. BACKGROUND: The Veterans Employment Opportunities Act of 1998 (Public Law 105-
_ 339) indicates that individuals covered under this Act, who feel that their Veterans’ Preference
~ rights have been violated, may file a claim with VETS. This Act has very specific time tables for
filing a claim with VETS and for appealing a claim to the Merit Systems Protection Board
(MSPB). To ensure that the veteran does not lose their right to redress, it is incumbent on VETS
stafT to ensure that the veteran is notified of these time frames and their options for both
administrative and judicial redress.

3. GUIDANCE: The opening letter to a Veterans® Preference claimant must include the
following information:

a The date the claim was filed.
b. A statement indicating that:

1). The claimant may not appeal to the MSPB before the 61% day from the date
the claim is filed, if VETS has not resolved the claim in that time period; or,

2). If at any ume VETS potifies the claimant, in writing, that we are nct able to
resolve the claim, the claimant has 15 days following receipt of the
notification from VETS to file an appeal with the MSPB.

3). Anytime after 60 days from the date the claim was filed, the claimant may file
an appeal with the MSPB by notifying VETS in writing.
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_3.

As the closing letter will be used by the claimant if the claimant desires to appeal to the MSPB,
we are providing an example of the letter that will be used when VETS closes a case. This
example has been cleared with the MSPB as providing to the claimant the information that the
MSPB will need if the claimant desires to appeal to them. Along with the sample letter, enclosed
is a copy of the MSPB Appeal Form which is to be provided to the clamant as an enclosure to the
closing letter.

3. ACTION: RAVETS will notify all VETS staff who handle Veterans’ Preference claims of
the procedures to be followed as cutlined in this DM.

4. INQUIRIES: Any questions regarding this DM should be directed to Norm Lance (202)
693-4728.

Attachments

Expiration Date: Until superseded.
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il DRAFT close out letter to VP claimant:
Certified Mail - Return Receipt

VETS Case Number

Dear Claimant:

This is to advise you that the Department of Labor is closing its investigation of your complaint
relating to veterans’ preference that was;filed with this agency on (date). Your claim was filed
n a timely manner in accordance with Section 3330a(a)(2)(A) of Title 5 of the United States

Code (U.S.C.).

Based on our investigation, we have determined that your claim has (or does not have) merit.
IF MERIT: However, although we determined that your claim has merit, we were not able to
obtain resolution. IF NO MERIT: give reason(s)

The current status of the issue(s) raised in your claim is/are as follows:

1. Issue - resolved/unresolved
2. Issue - resolved/unresolved
g 3. Ete.

Section 3330a(d) of Title 5 U.8.C. provides that you may appeal your case to the U.S. Merit
Systems Protection Board (MSPB). Should you elect to appeal to the MSPB, you have
fifteen days (15) from receipt of this letter to do so. Your appeal should be sent to:

(Enter here the appropriate MSPB Regional or Field Dﬁce the address for ﬂl&Sﬁ offices
may be found on the MSPB Internet site at: hits : b6y A0 hs

A copy of the MSPB Appeal Form is enclosed for your convenience. qﬁ;qu% b QT'BQ‘&P

If you have questions concerning the appeal process, you may call the MSPB at 1-800-209-8960.
The MSPB also has an Internet site, “Questions and Answers About Appeals”. This site may be

foumd on the Internet atr  htpforwwomespbrovgéE

Sincerely,

“Investigator™
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GENERAL: You do not have to use this form to file an appeal with
the Board. However, if you do not, your appeal must still comply
with the Board's regulations. 5 C.F.R. Parts 1201 and 1209. Your
agency's personnel office will give you access to the regulations,
and the Board will expect yon to be familiar with them. You also
should become familisr with the Board's key case law and conirol-
ling court decisions as they may affect your caze. You must tell the
Board if you are raising an affirmative defense (see Part V), and
you are responsible For proving each defense you raise.

WHERE TO FILE AN APPEAL: You must file your appeal with
the Board's regional or field office which has responsibility for the
geographic area in which you are ¢mployed. See 5 CF.R. Part
1201, Appendix IL

WHENTOFILEANAFPPEAL: Yourappeal must be filed during
the period beginming with the day after the effective date of the
action. you are appealing and ending on the 30th day aftcr the
effective date. Youmay notfile your appeal before the effective date
of the action you are appealing. Tf you are appealing from a decision
which does not set an effective date, you muat file within 35 days of
the date of the decision you are appealing. If your appeal date your
is late, it may be dismissed as untimely. The date of the filing is the

INSTRUCTIONS

appeal is postmarked, the date of the facsimile transmission, the date
itis delivered to a commercial overnight delivery serviee, or the date
of receipt if you personally deliver it to the regional or field office.

HOW TO FILE AN APPEAL: You may file your appeal by mail,
by facsimile, by commercial overnight delivery, or by personal
delivery. You must submit two copies of both your appeal and all
attachments. You may supplement your response to any question on
separate sheets of paper, but if you do, please put your name and
address at the top of each additional page. All of your submissions
must be legible and on 8 1/2" x 11" paper. Your appeal must contain
your or your representative's signature in block 6. If it does not,
your appeal will be rejected and returned to yow If your
representative signs block 6, yon mmst sign block 11 or submit a
separate written designation of representative.

WHISTLERLOWING APPEALSSTAY REQUEST;: If vou be-
lieve the action you are appealing was threatened, proposed, taken,
or not taken because of whistleblowing scrivities, you must com-
plete Part VI of this form. If you are requesting a stay, you must
complete Part VI of this form.

|/" Frivacy Act Statement: This form requests personal information

which is relevanr and necessary to reach a decision in your appeal. The
L5, Merit Systems Protection Board collects this information in order to
process appeals under its stanetory and regulatory authority. Since your
appeal i a voluntary action you are not required to provide any personal
information in conmection with it. However, failure to supply the U5,
Maerir Systems Protaction Board with all the informarion essential to reach
a decivion in your case could result in the rejection of vour appeal,

The US. Merit Systers Protection Board is authorized under provi-
sioms of Evecutive Order 9397, dated November 22, 1843, to reguest Your
Social Security nwmber, bt providing your Sociel Security number is
voluntary and failure to provide it will net resull in the rejection of your
appedal.  Your Social Security mumber will only be wred for identificarion
purposes in the processing of your appeal.

You should know that the decisions of the U.S. Merit Systems Protection

1. Name (last, first, middle inirial)

Part I Appellant Identification

Board on appeals are final adwminiserarive decisions and, as such, are
available tp the public under the provisions of the Freedom of Information
Act. Additionally, it is possible that informarion contained in your appeal
Jfile may be released as required by the Freedom of Informarion Act, Some
information about your appeal will alse be ured in depersonalized form as
a data baye for program staristics,

Public Reporting Burden: The public reporting burden for this
collection af information is estimated to vary from 20 minutes 1o J hour,
with an average gf 30 minuter per response, including tme for reviewing
the form, searching existing data sources, pathering the data necssary,
and completing and reviewing the collection of information. Send com-
menis regarding the burden estimate or any other aspect of the collection
af information, including suggestions for reducing this burden, I the
Office af Planming and Resource Management Services, Merir Systems
Protection Board, 1120 Vermonr Ave, NW., Washington, DC 20419,

2. Social Security Mumber

3. Present address (number and streer, ciry, state, and ZIP code) You must notify the Board
of amy change of address or telephone nomber while the appeal i pending with the MSPB.

4. Home phone (include area code)

5. Office phone (include area code)

i

* T certify that all of the statements made in
__/ this appeal are tue, complete, and cormect
to the best of my kmowledge and belief.

Signature of appellant or designated representative

Date signed

Prevvinus editinns ohaokee

Gpelansl Form 203 (Rev 10/54)
MEFR

& CFR 1200 ud 1209

Papa |
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Part 11 Designation of Representative
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7.You may represent yourself in this appeal, or you may choose someone to represent you. Your representative does not have to
be un attorney. You may change your designation of a representative at a later date, if you so desire, but you must notify the

« Board promptly of any change, Where circumstances require, a separate designation of representative may be submitted after
the original filing. Include the information requested in blocks 7 through 11.

"I hereby designate

1o serve as my representative

during the course of this appeal. I understand that my representative is anthorized to act on my behalf. In addition, I specifically
delegate to my representative the authority to settle this appeal on my behalf. 1 understand that any limitation on this settlement

anthority must be filed in writing with the Board."

ZIP code).

appeal.

8. Representative's address (number and street, city, stare, and

9. Representative's employer

10.a) Representative's tzlephone number (include area code)

10.b) Representative's facsimile number

Part I1I Appealed Action

1. Appellant’s signature

Date

12, Briefly describe the agency action you wish to appeal and attach the proposal letter and decision lemter. If you are appealing a
decision relating to the denial of retirernent benefits, attach a copy of OPM's reconsideration decision. If the relevant SF-50 or
its equivalent is available, send it now; however, do NOT delay filing your appeal becanse of it. You may submit the SF-50 when
it becomes available, Later in the proceeding, you will be afforded an opportunity to submit detailed evidence in support of your

13.Name and address of the agency that look the action you are appealing
{including burean or other divisions, as well as street address, city, state and ZIF code)

14, Your position title and duty station at
the tme of the action appealed

15. Grade st time of the action appealed

16. Salary at the time of the action appealed

17. Are you a veteran and/or entitled 10

the employment rights of a veteran?
3 per [] Yes O wNe
18. Employment status at the time of the action appealed | 19. If retired, date of retireroent  [20.Type of service
[[] Temporary [ Applicant [ Retired TSI s O competitive U sES
[1 Excepted [ Postal Service
[ JPermanent [] Term [] Seasonal [[] Foreign Service

21. Length of government service

22. Length of service with acting agency

23. Were you serving a probationary or
trial period at the time of the action

appealed?
[ ves O we

24, Date you received written notice
gt of the proposed action (monzh, day,
year] (aftach a copy)

25. Date you received the final decision notce
{month, day, year) (arach a copy)

26. Effective date of the action appealed
(momth, day, year)

Crplional Porm 2E5 (R | (W54)
MSPE

5 CFR 1207 and 1204

Page 2
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k.___..:l?. Explain briefly why you think the agency was wrong in taking this action.
-

[28. Do youn believe the penalty imposed |29, What action would you like the Board to take on this case (i.e., what remedy are you

by the agency was too harsh? asking for)?

[ Yes L] Ne

Part IV Appellant's Defenses

30.a2) Do you believe the agency 30.b) If s0, what is (are) the emor(s)?
commilted harmfnl procedural ’
emor(s)?

L] Yes O Ne
30.c) Explain how you were harmed by the error{s).

31.a) Do you believe that the action you  |31,b) i so, what law?
are appealing violated the law?

[] Yes [ ~e

31.c) How was it violated?

32.a) If you believe you were discriminated against by the agency, in connection with the matier appealed, becanse of your
race, color, religion, sex, national origin, marital statue, political affiliation, disability, or age, indicate so and explain
why you believe it to be troe.

32.b) Have you filed a formal discrimination complaint with your agency or any other
agency concerning the matter which you are seeking 1o appeal? O Yes (amachacopy) [ No

32.c) If yes, place filed {agency. number and street, city, mate, and ZIP code) 32.d) Date filed (month, day, year)

L
32.¢) Has a decision been issued?

[ Yes famachacopy) [ No
Optonsl Feers 283 [Rev 3via)
VYR

5 CFR 1701 wed 1209
Page 1
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013
33.a) Have you, or anyone in your behalf, filed a formal grievance with your 3.b) Date filed (month, day, year)
agency concerning this matter, under a negotiated grievance procedure
_ provided by a collective bargaining agreement?
L
D Yer (amach a copy) D No
| 33.c) If yes, place filed (agency, mumber and street, city, siate, and ZIP code) 33.d) Has a decision been issued?

D Yes fanach a copy) []ne

33.e) If yes, date issved (month, day, year)

34.You may have a right to a hearing on this appeal. If you do nol want a hearing, the Board will make its decision on the basis

of the documents you and the agency subrait, after providing you and the apency with an opportunity to submit additional
documents.

Do you want a hearing? [ | Yes L ~No

If you choose to have a hearing, the Board will notify you where and when it is to be held.

Part ¥1 Reduction In Force

INSTRUCTIONS

Fill out this part only if you are appealing from a Reduction in Force. Your agency's persotnel office can furnish you with most
of the information requested below.

35. Retention group and sub-group 36. Service computation date 37.a) Has your agency offered you another
position rather than separating you?

[] Yes L] wve

37.b) Title of position offered 37.c) Grade of position offered  |37.d) Salary of position offered

$ per

37.e) Location of position offered 37.f) Did you accept this position?
(] Yes O ~e

38 Explain why you think you should not have been affected by the Reduction In Force. (Explanations could include: you were
placed in the wrong retention group or sub-group; an errar was made in the computarion of your service computation

date; compelitive area was too narrow,; improperly reached for separation from comperitive level: an exception was made to the

regular order of selection; the required number of days notice was not given; you believe you have assignment {bump or

retreat] rights; or any other reasons. Please provide as much information as possible regarding each reason. )

Oyptivweil Ferio 253 (Rev 1054}
MEFH

5 CFR 120] acd 1209
Page 4
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Part VII Whistleblowing Activity

INSTRUCTIONS
Complete Parts VII and VIII of this form only if you believe the action you are appealing i< based on

whistleblowing activities.

39.a) Have you disclosed information thal evidences a violation
of any law, rule, or regulation; gross mismanagement; a
gross waste of funds; an abuse of authority; or a substantial

and specific danger to public health or safety?

39.b) If yes, provide the name, title, and office address of the
person to whom the disclosure was made

[ Yes {atach a copy or summary af divclosure) Clve

39.¢) Date the disclosure was made (month, day, year)

40, If you believe the action you are appealing was... (please check appropriate box)
U 7hreatened DPropmed
LITaken [vot Taken

...because of a disclosure evidencing a violation of any law, rule, or regulation; gross mlsmarmgenmm, a gross waste of funds; an
a]:ruse. of authority; or a substantial and specific danger to public health or safety, provide:

. a) a chronology of facts concerning the action appealed; and
b) explain why you believe the action was based on whistleblowing activity and attach a copy of any documentary evidence

which supports your statement.

Oiptirmal Form 283 (Rev 107844}

MEFB
5 CFR 1200 and 1204
Pag= §
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) 1.a) Have you sought commective action from the Office of Special
“er/  Cotmsel concerning the action which you are appealing?
[ Yes (amach a copy of your request [] Ne
to the Office of Special Counsel

Jor corrective action)

41.1) If yes, date(s) filed (momth, day, year)

41.c) Place filed (location, nuwnber and street, city, state, and ZIP code)

Dfe.r {amach a copy) Cwe

142, Have you received a written notice of your right to file this appcal from the Office of Special Counsel?

43.a) Have you already requested a stay from the Board of the
action you are seeking o appeal?

Clres (anach a copy) ne

43.b) If yes, date requested (month, day, year)

43.c) Place filed (location, number and street, city, state, and
ZIP code)

‘w"{’ou may request a stay of a personnel action allegedly based on
whistlehlowing at any time after yon become eligible to file an appeal
with the Board under 5 C.F.R. 1209.5, but no later than the time limit
set for the close of discovery jn the appeal. The stay request may be
filed prior to, simultaneous with, or after the filing of an appeal.
When you file a stay request with the Board, you must

Part VIII Stay Request

INSTRUCTIONS

43.d) Has there been a decision?
D No

|:| Yes (attach a copy)

simultanecusly serve it upon the agency's local servicing personnel
office or the agency's designated representative. 5 CFR 1209.8.

If your stay request is being filed prior to filing an appeal with the
Board, yoo must complete Parts I and IT and items 41 throogh 43
above.

a. A chronology of facts, including a description of the
disclosure and the action taken by the agency (unless you
have already supplied this information in Part VII above).

b. Evidence and/or argument demonstrating that the:

(1) action threatened, proposed, taken, or not taken is a
personnel action, as defined in 5 C.F.R. 1202.4{a); and

(2) action complained of was based on whistleblowing, as
defined in 5 C.F.R. 1209.4(b} (unless you have already
supplied this information in Part VII above).

. ;. Evidence andfor argument demonsirating that there is a
—

44. On separate sheets of paper, please provide the following. Please put your name and address at the top of each page.

gubstantial likelibood that you will prevail on the meriis of
your appeal of the personnel action.

d. Documentary evidence that supports your stay request.

c. Evidence and/or argument addreszing how long the stay
should remusan in effect.

[. Certificate of service specifying how and when the stay
request was served on the agency.

g. You may provide evidence and/or argument concerning
whether a stay would impose extreme hardship on the
AZENCY.

Optioaal Feem 260 (Bew §05y

MSFD
5 CFR 120 end 130
Puge &



